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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

- - -x
In re: : Chapter 11

POLAROID CORPORATION, : Case No. 01-10864 (PJW)
et al., :
: Jointly Administered

Debtors. :
. Hrg. Date (Bid Procedures): 5/6/02 @ 2:00 p.m.

" Obj. Due (Bid Procedures): 4/29/02 @ 4:00 p.m.

: Hrg. Date (Sale): 6/11/02 @ 4:00 p.m.
. Obj. Due (Szale): 6/4/02 @ 4:00 p.m.

NOTICE OF FILING

PLEASE TAKE NOTICE that on April 18, 2002, the
above-captioned debtors and debtors-in-possession (the

"Debtors") filed the attached Debtors' Motion for Order
(I) Authorizing and Approving (A) Sale of Substantially
All of the Debtors' Assets to OEP Imaging Corporation,
Or a Party Making a Higher or Better Offer, Free and
Clear of Liens, Claims, Encumbrances and Interests, and
(B) Assumption and Assignment of Certain Related Execu-
tory Contracts and Unexpired Leases, and (II) (A) Estab-
lishing Competitive Bidding Proceduresg in Connection
with the Sale, (B) Approving Bid Protections, Including

Expense Reimbursement and Termination Payment, (C) Set-



ting Sale Hearing and Objection Deadline, (D) Authoriz-
ing and Approving Form and Manner of Notice of Bidding
Procedures and Sale Hearing, (E) Determining That Such
Sale Is Exempt from Any Stamp, Transfer, Recording, or
Similar Tax, and (F) Deeming the Purchaser a "Successor"
to the Debtors under Section 1145(a) of the Bankruptcy
Code and (III) Granting Related Relief (the "Motion"}.

PLEASE TAKE FURTHER NOTICE that objections, if
any, to granting certain relief relating to the Bidding
Proceduresg, the Bidding Protectionsg and/or the proposed
form and manner of notice for the Auction and Sale Hear-
ing (the "Procedures Order"), which Procedures Order is
attached to the Asset Purchase Agreemeni as Exhibit B
must be made in writing, filed with the United States
Bankruptcy Court for the District of Delaware (the
"Bankruptcy Court"), 824 Market Street, Wilmington,
Delaware 19801, and served so as to be received by: (i)
the undersigned counsel to the bebtors; (ii) counsel for
the Agent for the Debtors' prepetition lenders, Davis,
Polk & Wardwell, 450 Lexington Avenue, New York, New
York 10017 (Attn: John Fouhey, Esqg.); {(iii) counsel for
the Agent for the Debtors' postpetition lenders, Morgan,

Lewig & Brockius, 101 Park Avenue, New York, NY 10178



(Attn: Robert Scheibe, Esqg.); (iv) counsel to the Com-
mittee, Young Conaway Stargatt & Taylor LLP, The
Brandywine Building, 17'" Floor, 1000 West Street, P.O.
Box 391, Wilmington, DE 19899 (Attn: Brendan Linehan
Shannon, Egqg.) and Akin, Gump, Strauss, Hauer & Feld,
L.L.P., 590 Madison Avenue, New York, NY 10022 (Attn:
Fred Hodara, Esg.); and {(v) the Office of the United
States Trustee, J. Caleb Boggs Federal Office Building,
844 King Street, Suite 2313, Wilmington, DE 19801 (Attn:
Mark S. Kenney, Esqg.) (collectively, the "Notice Par-
ties") no later than 4:00 p.m. Eastern time on April 29,
2002.

PLEASE TAKE FURTHER NOTICE that a hearing with
respect to entry of the Procedures Order will be held on

May 6, 2002 at 2:00 p.m. Eastern time before the Honor-

able Peter J. Walsh in the United States Bankruptcy
Court, 824 Market Street, Wilmington, Delaware 19801.
Only those objectiong made in writing and timely filed
and received will be considered by the Bankruptcy Court
at such hearing.

PLEASE TAKE IF'URTHER NOTICE that objections, if
any, to entry of a proposed order seeking, among other
things, approval of the Purchase Agreement, authoriza-

tion of the sale of substantially all of the assets of



the Debtors' businesses, authorization of the asgumption
and assignment of certain executory contracts and unex-
pired leases and authorization of the asgumption of
certain liabilities (the "Sale Order"), which Sale Order
is attached to the Asset Purchase Agreement as Exhibit
C, must be made in writing, filed with the United States
Bankruptcy Court for the District of Delaware, 824 Mar-
ket Street, Wilmington, Delaware 19801, and served so as
to be received by the undersigned counsel to the Debtors
no later than 4:00 p.m. Eastern time on June 4, 2002,
Any objection to the Auction and/or Asset Sale must set
forth the name of the objector, the nature and amount of
the objector's claims against or interegtg in the Debt-
ors' estates, and the basis for the objection.

PLEASE TAKE FURTHER NOTICE that if no objec-
tions to the entry of the Sale Order are timely filed
and received in accordance with the above procedures,
the Sale Order may be entered without further notice or
a hearing. 1If an objection is properly filed and re-
ceived in accordance with the above procedures, a hear-~
ing with respect to the relief sought in the Sale Order
will be held on June 11, 2002, at 4:00 p.m. Eastern time
before the Honorable Peter J. Walsh in the United Stateg
Bankruptcy Court, 824 Market Street, Wilmington, Dela-

ware 19801. Only those objections made in writing and
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timely filed and received will be considered by the

Bankruptcy Court at such hearing.

IF YOU FAIL TO RESPOND IN ACCORDANCE WITH THIS

NOTICE, THE COURT MAY GRANT THE RELIEF REQUESTED IN THE

MOTION WITHOUT FURTHER NOTICE OR HEARING.

Dated: Wilmington, Delaware

April 18,

2862%0.01-Wilmington S1A

Lol

Gregg M. Galardl (N, 2991)

Eric M. Davis (No. 3621)

Mark L. Desgrosgsgeilliers (No.

SKADDEN, ARPS, SLATE, MEAGHER
& FLOM LLP

One Rodney Square

P.O. Box 636

Wilmington, Delaware 19899

(302) 651-3000

- and -

Eric W. Kaup

SKADDEN, ARPS, SLATE, MEAGHER
& FLOM (ILLINOIS)

333 West Wacker Drive

Chicago, Illincis 60606

(312) 407-0700

Attorneys for Debtors and
Debtors-~in-Pogsgsesgion



IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT CF DELAWARE

- — —_— —_— —_— —_— —_— —_— —_— — — = - —_— — X
: Chapter 11
In re:
Case No. 01-10864 (PJW)
POLAROID CORPORATION, :
et al., : Jointly Administered
. Hrg. Date (Bid Procedures): 5/6/02 @ 2:00 p.m.
Debtors. Obj. Due (Bid Procedures): 4/29/02 @ 4:00 p.m.
Hrg. Date (8ale): 6/11/02 @ 4:00 p.m.
Obj. Due (Sale): 6/4/02 @ 4:00 p.m.
- _ _ —_ - - - - - _ _ _ - - - x

MOTION FOR ORDER (I) AUTHORIZING AND APPROVING
(A) SALE OF SUBSTANTIALLY ALL OF THE DEBTORS'

ASSETS TO OEP IMAGING CORPORATION, OR A PARTY

MAKING A HIGHER OR BETTER OFFER, FREE AND CLEAR
OF LIENS, CLAIMS, ENCUMBRANCES AND INTERESTS,

AND (B} ASSUMPTION AND ASSIGNMENT OF CERTAIN
RELATED EXECUTORY CONTRACTS AND UNEXPIRED
LEASES, AND (II) (A) ESTABLISHING COMPETITIVE
BIDDING PROCEDURES IN CONNECTION WITH THE SALE,

(B) APPROVING BID PROTECTIONS, INCLUDING EXPENSE
REIMBURSEMENT AND TERMINATION PAYMENT, (C) SETTING
SALE HEARING AND OBJECTION DEADLINE, (D) AUTHORIZING
AND APPROVING FORM AND MANNER OF NOTICE OF BIDDING
PROCEDURES AND SALE HEARING, (E) DETERMINING THAT
SUCH SALE IS EXEMPT FROM ANY STAMP, TRANSFER, RECORDING,
OR SIMILAR TAX, AND (F) DEEMING THE PURCHASER A
"SUCCESSOR" TO THE DEBTORS UNDER SECTION 1145 (A) OF THE
BANKRUPTCY CODE AND (III) GRANTING RELATED RELIEF

Polaroid Corporation ("Polaroid") and certain

of its subsidiaries and affiliates, debtors and debtorg-



in-pecssession (collectively, the "Debtors"), submit this
motion (the "Motion") for entry of an order (I) (a)
authorizing and approving (i) the agreement {the "Pur-
chase Agreement")' to sell (the "Sale") substantially all
of the assets {the "Acquired Assets") and certain liabil-
ities (the "Acquired Liabilities")} of the Debtors' busi-
nesses (as more particularly described in the Purchase
Agreement)®, to OEP Imaging Corporation and/or its
designee({s) ("OEP" or the "Purchaser"), (ii) the sale of
the Acgquired Assets to OEP pursuant to the Purchasge
Agreement, or to another gualified bidder submitting a
higher or otherwige better offer (the "Successful Rid-
der") free and clear of all liens, claims, encumbrances
and interests, and exempt from any stamp, transfer,
recording or similar tax, and (iii) the assumption and
assignment of certain executory contracts and unexpired
leases and certain liabilities to OEP or the Successful

Bidder, and (b) determining that the Purchaser shall be

A copy of the Purchase Agreement is annexed as
Exhibit A hereto. To the extent not attached, any
non-confidential schedules to the Purchase Agreement
will be provided upon request by the undersigned
counsel when such scheduleg are available.

Capitalized terms not otherwigse defined herein shall
have the meaning ascribed to them in the Purchase
Agreement.



deemed to be a "successor" to the Debtors under section
1145 (a) of the Bankruptcy Code solely with respect to
Warrants and any common stock of the Purchaser issued in
accordance with the Purchase Agreement, (II) (a) approving
competitive bidding procedures (the "Bidding Procedures")
and the form and manner of notice thereof, (b) approving
bidding protections {the "Bidding Protections"), includ-
ing expense reimbursement (the "Expense Reimbursement™)
and termination payment (the "Termination Payment"), (c)
establishing a sale hearing (the "Sale Hearing"} and
objection deadline (the "Objection Deadline"), (4d) ap-
proving the form and manner of notice thereof and (e)
determining that such sale is exempt from any stamp,
trangfer, recording or similar tax, and (III) granting
related relief. In support of the Motion, the Debtors
respectfully represent as follows:

BACKGROUND

1. On October 12, 2001 {(the "Petition Date"},
the Debtors each filed a voluntary petition in this Court
for reorganization relief under chapter 11 of title 11 of
the United States Code, 11 U.S.C. §§ 101-1330, as
amended (the "Bankruptcy Code")}. The Debtors continue to

manage and operate their businesses as debt-



ors-in-possession pursuant to Bankruptcy Code sections
1107 and 1108.

2. No trustee or examiner has been appointed
in the Debtors' chapter 11 cases. On October 23, 2001,
an official committee of unsecured creditcrs (the "Com-
mittee") was appointed. On January 15, 2002, an official
committee of retirees was appointed.

JURISDICTION AND VENUE

3. The Court has jurisdiction over this matter
pursuant to 28 U.S.C. §§ 157 and 1334. Venue is proper
pursuant to 28 U.S.C. 88 1408 and 1409. This is a core
proceeding pursuant to 28 U.S.C. § 157(b) (2).

STATUTORY PREDICATES FOR RELIEF REQUESTED

4. The statutory predicates for the relief
requested herein are Bankruptcy Code sections 105, 363,
365, 1145 and 1146.

RELIEF REQUESTED

5. By this Motion, the Debtors initially re-
quest that the Court enter an order (the "Procedures
Order") approving (i) the Bidding Procedures for the
auction (the "Auction"}, (ii) the Bidding Protections,
including the Expense Reimbursement and Terxrmination

Payment, and (iii) the formg and manner of notice of the



Auction and Sale Hearing (the "Notice of Auction and Sale
Hearing"}, substantially in the form attached as Exhibit
B to the proposed Procedures Order.

6. In addition, assuming the Court enters the
Procedures Order, the Debtors' request that at the Sale
Hearing the Court enter an order {(the "Sale Order") that,
among other things, (i) authorizes the Debtors to sell
the Acquired Assets, free and clear of all liens, claims,
encumbrances and interests (other than certain specified
assumed liabilities (the "Assumed lLiabilities")}, on
substantially the terms and conditions set forth in the
Purchase Agreement, (ii} determines that such sale is
exempt from any stamp, transfer, recording, or similar
tax, (iii) authorizes the assumption of certain identi-
fied executory contracts and unexpired leases associated
with the Debtors' businesses (the "Designated Contracts")
and the assignment of the Desgignated Contracts to OEP or
the Successful Bidder, and (iv) deems the Purchaser shall
to be a "successor" to the Debtors under section 1145 (a)
of the Bankruptcy Code solely with respect to Warrants
and any common stock of the Purchaser issued in accor-

dance with the Purchase Agreement.



BASIS FOR RELIEF

7. Throughout 2001, the Debtors experienced
deterioration in revenues from their core businesses at a
rate greater than expected. This was due to the general
overall economic downturn in that year, inventory reduc-
tions by the Debtors' major retail customers and greater
competition from digital cameras.

8. In light of the foregoing, the Debtors
initiated major global restructuring plans in February
and June 2001 designed to reduce debt and return the
Debtors to profitability. Thesge plans included a reduc-
tion of more than 30 percent of the Debtors' global
workforce over 18 months. Despite such efforts, however,
the Debtors' financial position continued to deteriorate.
As a result, the Debtors were unable to secure refinanc-
ing of their principal obligations under their
prepetition credit facilitieg, each scheduled to mature
on December 31, 2001, or their 6 3/4% Notez due January
15, 2002. Moreover, although the Debtors actively pur-
sued asset divestitures and alternative transactions, as
of the Petition Date, such efforts failed to produce an
acceptable transaction or sufficient liquidity. Accord-

ingly, the Debtors commenced these chapter 11 cases.
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9. The Debtors' financial woes have continued
subsequent to the Petition Date. Between the Petition
Date and December 31, 2001, for example, the Debtors
incurred over $58 million of operating losses. The
Debtorg' 2002 projections reflect additional projected
operating losses of $125 million by year-end. Coupled
with the post-petition 2001 losses, the projected total
losses may exceed $180 million by the end of this year.
Moreover, the Debtors' projections reflect that during
2002, the Debtors expect to convert $113 million of
assets but produce legg than $4 million of cash flow
(excluding extraordinary asgset sales).

10. Following the filing of these chapter 11
cases, the Debtors continued to pursue asset divestitures
and/or alternative transactions, including the sale of
all of the Debtors' assets. To this end, the Debtors
retained Dresdner Kleinwort Wasserstein, Inc. ("DKW").
Since the Petition Date, DKW has assisted the Debtors in
connection with various sales of the Debtors' assets,
including the sale of substantially all of the Debtors®
assets, the approval of which is sought herein.

11. In connection with this Sale, DKW con-
tacted or was contacted by approximately 80 potential

strategic partners and/or potential financial buyers of

7



the Acquired Assets. Of the potential buyers, approxi-
mately 44 signed confidentiality agreements and, in turn,
received a confidential offering memorandum and/or other
additional confidential materials. DKW subsequently
distributed bid proposals to 5 of these parties that
expressed interest in submitting a bid proposal. Thereaf-
ter, OEP indicated substantial interest in purchasing the
Acquired Assets and assuming the Assumed Liabilities.

12, OEP already has initiated substantial
due diligence in connection with this proposed transac-
tion. Significant amounts of financial records and
documents have been provided and are being reviewed.
Through such efforts, OEP elected to make an offer for
the Acquired Assets. Thereafter, the parties negotiated
the terms of the Purchase Agreement, which contemplates a
sale of substantially all of the assets of the Debtors!'
business and all of the shares of the companies that

operate the businesses held by the Debtors.
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THE PURCHASE AGREEMENT

13. The principal terms of the Purchase
Agreement are summarized as follows®:

{a) Purchage Price. 1In addition to the Warrants®
and the assumption of the Assumed Liabilities,
the consideration for the Acquired Assets {in-
cluding the Acquired Stock) sghall be $264.5
million, (i) minus the amount, if any, by which
the Net Worth of Sellers at Closing is less
than $747.3 million, the Net Worth of Sellers
set forth in the Sellers' projected balance
sheet as of June 30, 2002 (the "Projected Bal-
ance Sheet") or plusg the amount, if any, up to
the Net Worth Increase Cap, by which the Net
Worth of Sellers at Closing is greater than the
Net Worth of Sellers set forth in the Projected
Balance Sheet; and (ii) minus the amount, if
any, by which the net income of Polaroid and
its Subsidiaries on a consgolidated basgis, cal-
culated in accordance with the GAAP Principles,
for the period between January 1, 2002 and the
Closing Date exceeds the projected net income
of Polarcid and its Subsgidiaries on a consoli-
dated basis under the 2002 Financial Plan for
the same period by more than $30 million (the
"Cash Consideration").

(b) Purchase Price Adjustment. The Cash Consider-

ation is subject to a purchase price adjustment
as set forth specifically in Section 2.06 of
the Purchase Agreement.

The summary of terms of the Purchase Agreement set
forth in this Motion is provided as a convenience
only. To the extent the summary differs in any way
with the terms of the Purchase Agreement, the actual
terms of the Purchase Agreement control.

As set forth in the Purchase Agreement the Warrants
entitle the Debtors to purchase up to 6% of the
Common Stock of the Purchaser.

9



{e)

(£)

Holdback Escrow. The Purchase Agreement pro-
vides for the creation of an escrow (the
"Holdback Escrow") into which, as part of the
Casgh Consideration, the Purchaser will at the
closing cause to be deposited $15 million. The
Holdback Escrow serves as the sole source of
recovery by the Purchaser in connection with
any Purchase Price Adjustment.

Deposit Amount. Following execution of the
Purchase Agreement, the Purchaser is required
to deliver $10 million to the Escrow Agent as a
deposit. The terms and conditions governing
the payment or return of of the Deposit, in
whole or in part, is controclled by Section 2.07
of the Purchase Agreement.

Acquired Aggets. The Acquired Assets congist
of (i) all of the Sellers' rights, title and
interest in and to all of the outstanding capi-
tal stock of the Acquired Subsidiaries (the
"Acquired Stock") and (ii) all of each of the
Sellers' righteg, title and interests in and to
all of such Seller's properties, assets and
rights of every nature, kind and description,
tangible and intangible ({(including goodwill),
wherever such properties, assets and rights are
located and whether real, personal or mixed,
whether accrued, contingent or otherwise, other
than the Excluded Assets (such rights, title
and interests in and to all such assets, prop-
erties and claims collectively together with
the Acquired Stock, the "Acquired Assets'),
free and clear of any and all Encumbrances
(other than Permitted Encumbrances) in accor-
dance with, and with all of the protections
afforded by, Bankruptcy Code sections 363 and
365. A specific listing of the Acquired Assets
is set forth at Section 2.01 of the Purchase
Agreement.

Excluded Assets. Certain assets, properties,
and rights (the "Excluded Assets") are not
included in the Acquired Assets and shall be
retained by the Sellers. The list of Excluded
Assets is set forth in Section 2.02 of the
Purchase Agreement.

10




Sale Free and Clear. The Acquired Assets are
to be transferred free and clear of all liens,
claimg, encumbrances and interests other than
the Permitted Encumbrances and the Assumed
Liabilities referenced in the Purchase Agree-
ment .

Executory Contracts and Leages.

(i) As soon as practicable after the date of
the Purchase Agreement, the Sellers
shall move to assume and assign to the
Purchaser the Assumed Contracts. The
process for identifying, noticing and
curing the Assumed Contracts and/or the
non-debtor parties thereto is set forth
more particularly at Section 6.13 of the
Purchase Agreement and in this Motion at
25-28.

(11) In addition, subsequent to the date of
the Auction but prior to the Closing,
Purchaser may notify the Selliers of its
intention to assume any other or addi-
ticnal Contract{s) of the Sellers relat-
ing to the Business that (x) has not
otherwise been rejected, assumed, or
assigned by the Sellers or (y) is not
the subject of a pending Bankruptcy
Court motion of the Sellers to reject,
asgume, or assign, as of the date of
such notice. The process of identify-
ing, noticing and curing Additional As-
sumed Contracts is set forth more par-
ticularly at Section 6.13(b) of the Pur-
chase Agreement.

(iii) In connection with any such assumption
and assignment of the Assumed Contracts,
the Purchaser shall be responsible for
any Cure Amounts.

Assumed Liabilities. The Purchaser shall assume
no liability or obligation of the Sellers ex-
cept specific liabilities and obligations of
the Sellers (the "Assumed Liabilities"), which
the Purchaser shall pay, perform, or discharge

11




in accordance with their terms, subject to any
defenses or claimed offsets asserted in good
faith against the obligee to whom such liabili-
ties or obligations are owed. A specific de-
scription of the Agsumed Liabilities is set
forth in Section 2.03 of the Purchase Agree-
ment.

Excluded Liabilities. The Purchaser shall not
assume or in any manner whatsoever be liable or
responsible for any Liability of any Seller, or
any predecessors or Affiliate of any Seller,
and any of their respective Representatives or
any claim against any and all of the foregoing,
whether matured or unmatured, known or unknown,
contingent or absolute, direct or indirect,
whensoever incurred, whether or not related to
the Buginesg, other than the Assumed Liabili-
ties. A general description of the Excluded
Liabilities is set forth in Section 2.04 of the
Purchase Agreement.

No Solicitation. The Purchase Agreement con-
tains a no solicitation clause pursuant to
which the Sellers are prohibited from solicit-
ing a higher and better offer until the date
the Bankruptcy Court enterg the Sale Procedures
Order.

Bidding Protections. Under the termg of the
Purchase Agreement, the Purchager is entitled
to certain Bidding Protections.

(x) Termination Payment. In the event the

Purchase Agreement is terminated because (i)
the Bankruptcy Court approves a Competing
Transaction; (ii) the Sellers dispose of, di-
rectly or indirectly all or a material portion
of the Business or the Acquired Assets or file
a plan of reorganization or liquidation for any
of the Sellers which does not provide for the
sale of the Acquired Assets to the Purchaser
under this Agreement, or upon the confirmation
of any such plan, whether or not filed by Sell-
ers; (iii) any Seller shall default or Breach
any of such Seller's representations and war-
ranties, covenants, agreements, terms or condi-

12
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tions in the Purchase Agreement, the Ancillary
Agreements or in any exhibit, schedule, writ-
ing, document, instrument or certificate deliv-
ered pursuant to the Purchase Agreement or in
connection with the transactions contemplated
hereby, which default or Breach shall be inca-
pable of being cured or, if capable of being
cured, shall not have been cured within 30
Business Days following receipt by the Sellers
of written notice of such default or Breach
from the Purchaser and which default or Breach
would entitle the Purchaser not to consummate
the Closing under Section 8.03(a) of the Pur-
chase Agreement; (iv) there shall have been
any event, development or change of circum-
stance that has had, individually or in the
aggregate, a Material Adverse Effect; or (v)
the Purchaser is ready, willing and able to
congummate the Closing and the Sellers have
willfully failed or refuse to consummate the
Closing within five (5) days after the satis-
faction of all conditions precedent to Closing
set forth in Sections 8.01 and 8.02 of the
Purchase Agreement and provided that, in the
case of sub-secticong (iii), (iv}) and (v) set
forth above, the Purchaser is not then in
material breach of the Purchase Agreement for
which the Sellers had previously notified Pur-
chaser, and provided further that, in the case
of sub-gection (iii), the Bankruptcy Court
enters a final and non-appealable order stating
that the Purchaser had the right to terminate
this Agreement, then the Sellers shall be obli-
gated to pay the Purchaser an amount equal to
$6,000,000 (the "Termination Payment") .

{y) Expense Reimbursement. In the event this

Agreement is terminated because (i) a Govern-
mental Authority shall have issued an order,
decree or ruling (which order, decree or ruling
the parties hereto shall have used their rea-
sonable best efforts to 1lift), in each case,
which has the effect of permanently restrain-
ing, enjoining or otherwise prohibiting the
Contemplated Transactions and such order, de-
cree, ruling or other action shall have become
final and ncnappealable or (ii) the Sales Order
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shall not have been entered by the Bankruptcy
Court and become final and non-appealable on or
before June 25, 2002; (iii) the Closing shall
not have occurred on or before July 31, 2002;
or (iv) pursunt to Section 9.01 (e) (iii) of the
Purchase Agreement, the Closing shall not have
occurred on or before August 31, 2002, then
Polarcid shall be obligated to pay the Pur-
chaser an amount equal to the Purchaser's rea-
sonable fees and expenses (including, without
limitation, reasonable attorneys' fees, ex-
penses of its financial advisors, and expenses
of other consultants) incurred in connection
with the transactions contemplated by this
Agreement (the "Expense Reimbursement") .

THE BIDDING PROCEDURES

14. Pursuant to Bankruptcy Rule 6004 (f) (1),
sales of property outside the ordinary course of buginess
may be by private sale or by public auction. Congistent
with Section 6.06 of the Purchase Agreement and bank-
ruptcy auction procedures approved routinely in thisg
District, the Debtors are proposing the Bidding Proce-
dures as procedures most likely to maximize the realiz-
able value of the Acquired Assets for the benefit of the
Debtors' estates, creditors and other interested parties.
Pursuant to Section 6.06(a}) of the Purchase Agreement the
Debtors are required to file a motion seeking approval of
the Procedures Order as a means of implementing the Sale

to the Purchaser. Accordingly, the Debtors seek approval
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of the proposed Bidding Procedures, which provide in

relevant part as follows:®

A. ©Qualified Bidders. Under the Bidding

Procedures, only qualified bidders (the "Quali-
fied Bidders") may submit bids for the Acquired
Agsets or otherwise participate in the Auction.
In order to be deemed a Qualified Bidder, each
person other than the Purchaser (a "Potential
Bidder"} must deliver to the Sellers: (i) an
executed confidentiality agreement in form and
substance satisfactory to Polaroid; and (ii)
current audited financial statements of the
Potential Bidder, or, if the Potential Bidder
is an entity formed for the purpose of acquir-
ing the Acquired Assets, current audited finan-
cial statements of the equity holder(s) of the
Potential Bidder, or such other form of finan-
cial disclosure acceptable to the Sellerg and
their advisors, the Committee and the Lenders
demonstrating such Potential Bidder's ability
to close a proposed transaction. A Qualified
Bidder must further produce financial informa-
tion that demonstrates the financial capability
of the Potential Bidder to consummate the Sale,
and be deemed by the Sellers, in consultation
with counsel to the Committee and the Lenders,
reasonably likely (based on availability of
financing, experience and other considerations)
to submit a bona fide offer and to be able to
consummate the Sale if gelected as the Success-
ful Bidder.

B. Accesg to Diligence Materials. The Sellers
may afford any Qualified Bidder the opportunity
to conduct a due diligence review. The Sellers
will designate an employee or other representa-
tive to coordinate all reasonable requests for
additional information and due diligence access

In the event of any conflict between this summary of
the Bidding Procedures and the terms of the Bidding
Procedures set forth in Exhibit M to the Purchase
Agreement, the actual terms of the Purchase Agree-
ment will control.
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from Qualified Bidders. The Sellers ghall not
be obligated to furnish any due diligence in-
formation after the Bid Deadline. Neither the
Sellers nor any of their respective representa-
tives are obligated to furnish any information
to any person.

C. Bid Deadline. A Qualified Bidder who de-
sires to make a bid shall deliver a written
copy of its bid to (1) Gregg M. Galardi,
Skadden, Arps, Slate, Meagher & Flom LLP, One
Rodney Square, Wilmington, Delaware 19801; and
(2) Kenneth Tuchman, Dresdner Kleinwort
Wagserstein Inc. ("Wasserstein"), 1301 Avenue
of the Americas, 43rd Floor, New York, NY
10019, not later than 12:00 p.m. (prevailing
eastern time) on June 4, 2002 {(the "Bid Dead-
line"). Wasserstein shall then distribute
copies of the bids to (i) counsel for the Sell-
ers, {(ii) counsel for the Agent for the Lend-
ers, (iii) counsel for the Committee, and (iv)
counsel for the Proposed Purchaser. The Sell-
ers shall announce the terms of the highest and
best Qualified Bids received by the Bid Dead-
line, after consultation with the Lenders and
the Committee, by 5:00 p.m. (Prevailing east-
ern time) on June &, 2002,

D. Bid Requirements. All bids must include
the following documents (the "Required Bid
Documents"): (i) a letter stating that the
bidder's offer ig irrevocable until the later
of (x) 2 business days after the Acquired As-
sets have been disposed of pursuant to these
Bidding Procedures, or (y) 30 days after the
Sale Hearing; (ii) an executed copy of the
Purchase Agreement marked and initialed to show
those amendments and modifications to such
agreement that the Qualified Bidder proposes,
including the Consideration (as defined in the
Purchase Agreement); (iii) a good faith deposit
(the "Good Faith Deposit") in the form of a
certified check (or other form acceptable to
the Sellers in their sole discretion) payable
to the order of the Sellers (or such other
party as the Sellers may determine) in an
amount equal to ten million dollars
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($10,000,000) plus 5% of the amount by which
the consideration offered by the bidder exceeds
the Consideration provided for in the Purchase
Agreement with the Purchaser); (iv) written
evidence of a commitment for financing or other
evidence of ability to consummate the proposed
transaction satisfactory to Polarcid, the Com-
mittee and the Lenders; and (v) a statement by
each Qualified Bidder as to whether such Bidder
intends to assume any liabilities associated
with any defined benefit plan sponsored by
Polaroid.

E. Qualified Bids. A bid will be considered
only if the bid (i) is on terms and conditions
(other than the amount of the consideration and
the particular liabilities being assumed) that
are substantially gimilar to, and are not mate-
rially more burdensome or conditional than,
those contained in the Purchase Agreement; (ii)
is not conditioned on obtaining financing or on
the outcome of unperformed due diligence by the
bidder; (iii) offers consideration of a value
at least $7,000,000 in excess of the Consider-
ation proposed by the Proposed Purchaser in the
Purchase Agreement; {(iv) includes a commitment
to consummate the sale of some or all of the
Acquired Assets within not more than fifteen
(15) days after entry of an order by the Bank-
ruptcy Court approving such sale; (v) does not
request or entitle the bidder to any break-up
fee, termination fee, expense reimbursement, or
similar type of payment; (vi) acknowledges and
represents that the bidder (x) has had an op-
portunity to conduct any and all due diligence
regarding the Acquired Assets prior to making
its offexr, (y) has relied solely upon its own
independent review, investigation, and/or in-
spection of any documents and/or the Acquired
Asgets in making its bid, and (z)} did not rely
upon any written or oral statements, represen-
tationg, promises, warranties, or guaranties
whatsoever, whether express, implied, by opera-
tion of law or otherwisge, regarding the Ac-
quired Assets, or the completeness of any in-
formation provided in connection therewith or
the Auction, except as expressly stated in
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these Bidding Proceduresg; and (vii} is received
by the Bid Deadline. A bid received from a
Qualified Bidder will constitute a "Qualified
Bid" only if it includes all of the Required
Bid Documents and meets all of the above re-
quirements. Notwithstanding the foregoing, the
Proposed Purchaser shall be deemed a Qualified
Bidder, and the Purchase Agreement shall be
deemed a Qualified Bid, for all purposes in
connection with the bidding process.

F. Auction. If the Sellers receive at least
one Qualified Bid or combination of Qualified
Bids which the Sellers determine is higher or
otherwise better than the bid of the Purchaser
set forth in the Purchase Agreement, the Sell-
ers shall conduct an auction of the Acquired
Asgets, upon notice to all Qualified Bidders
who have submitted Qualified Rids, at 9:00 a.m.
(Prevailing Eastern Time) on June 7, 2002, at
the New York office of Skadden, Arps, Slate,
Meagher & Flom LLP, or such later time or other
pPlace as agreed by the Proposed Purchaser and
Polaroid, after consultation with counsel to
the Committee and the Lenders, and which Polar-
oid shall notify all Qualified Bidders who have
submitted Qualified Bids. Only a Qualified
Bidder who has submitted a Qualified Bid as
determined by Polaroid after consultation with
the Committee and the Lenders or as determined
by the Court after a disagreement between Po-
laroid and the Committee or the Lenders is
eligible to participate at the Auction. Prior
to the Auction, the Sellers will give the Pur-
chaser and all other Qualified Bidders a copy
of the highest and best Qualified Bid received.
The Purchaser and other parties in interest may
seek review by the Bankruptcy Court of the
determination by the Sellers whether a bidder
ig a Qualified BRidder.

During the Auction, bidding shall begin ini-
tially with the highest Qualified Bid (taking
into account the Termination Payment) and sub-
sequently continue in minimum increments of at
least $1,000,000 higher than the previous bid.
Upon conclusion of the Auction, Polarocid, in
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consultation with its financial and buginess
advisors and with the agreement of representa-
tives of the Lenders and the Committee, shall
(1) review each Qualified Bid or Bids on the
basis of financial and contractual terms and
the factors relevant to the sale process, in-
cluding those factors affecting the speed and
certainty of consummating the Sale, and {(ii)
identify the highest and otherwise best offer
for the Acquired Assets (the "Successful Bid"),
which highest and best offer will provide the
largest amount of net value to the Sellers
after payment of, among other things, the Ter-
mination Payment, if necessary.

G. Court Approval. The Sale Hearing will be
held before the Honorable Peter J. Walsh on
June 11, 2002 at 4:00 p.m. (prevailing eastern
time) at the United States Bankruptcy Court for
the District of Delaware, located in
Wilmington, Delaware, but may be adjourned or
rescheduled without further notice by an an-
nouncement of the adjourned date at the Sale
Hearing. At the Sale Hearing, the Sellers
shall seek entry of the Sale Order authorizing
and approving, inter alia, the Sale (i) if no
other Qualified Bid is received, to the Pur-
chaser pursuant to the terms and conditions set
forth in the Purchase Agreement or (ii} if a
Qualified Bidder cother than the Purchager sub-
mits the Successgful Bid, to the maker of such
Successful Bid. Following the Sale Hearing
approving the sale of the Acquired Assets to
the Successful Bidder, if such Successful Bid-
der fails to consummate an approved sale be-
cause of a breach or failure to perform on the
part of such Successful Bidder, the next high-
est or otherwise best Qualified BRid, as dis-
closed at the Sale Hearing, shall be deemed to
be the Successful Bid and the Sellers shall be
authorized, but not required, to consummate the
sale with the Qualified Bidder submitting such
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bid without further order of the Bankruptcy
Court.

BIDDING PROTECTIONS

15. Pursuant to thig Motion, the Debtors seek
immediate approval of payment in certain circumstances of
a Termination Payment or Expenge Reimbursement asg set
forth in Section 9.02 of the Purchase Agreement.

16. The Purchaser has expended, and likely
will continue to expend, considerable time, money and
energy pursuing the Sale and has engaged in extended and
lengthy, good faith negotiations. The Purchase Agreement
is the culmination of these efforts.

17. In recognition of this expenditure of
time, energy and resources, and the benefits of securing
a "stalking horse" or minimum bid, the Seller has agreed
to provide the Bidding Protections to the Purchaser.
Specifically, among other things, as set forth more fully
in section 9.02(a) of the Purchase Agreement, in the
event that the Sellers consummate a Competing Transac-
tion, the Sellers shall pay to the Purchaser a Termina-
tion Payment of $6 million.

18, The Bidding Protections set forth within
the Purchase Agreement also provide for an Expense Reim-

bursement. 1In the event the Purchase Agreement is termi-
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nated because (i) a Governmental Authority shall have
issued an order, decree or ruling that has the effect of
pérmanently restraining, enjoining or otherwise prohibit-
ing the Contemplated Transactions and such order, decree,
ruling or other action shall have become final and
nonappealable, (ii) the Sales Procedures Order shall not
have been entered by the Bankruptcy Court and become
final and non-appealable on or before May 20, 2002, (iii)
the Sale Order shall shall not have been entered by the
Bankruptcy Court and become final and non-appealable on
or before June 25, 2002, or the Cloging shall not oc-
curred within the periods set forth in Section 9.01 of
the Purchase Agreement be obligated to pay the Purchaser
for the Purchaser's reasonable fees and expenses (includ-
ing, without limitation, reasonable attorneys' feeg,
expenges of its financial advisors, and expenses of other
consultants) incurred in connection with the transactions
contemplated by the Purchase Agreement.

19. The Bidding Protections were a material
inducement for, and a condition of, the Purchaser's entry
into the Purchase Agreement. The Debtors believe that
they are fair and reasonable in view of, among other
things, (a) the intensive analysis, due diligence inves-

tigation, and negotiation undertaken by the Purchasger in
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connection with the Sale and (b) the fact that the ef~
forts of the Purchaser have increased the chances that
the Debtors will receive the highest and best offer for
the Acquired Assets, by establishing a bid standard or
minimum for other bidders, placing the property of the
Sellers' estates in a sales configuration mode attracting
other bidders to the Auction, and serving as a catalyst
for other potential oxr actual bidders, to the benefit of
the Debtors, their estates, their creditors, and all
other parties in interest.

20. The Purchaser is unwilling to commit to
hold open its offer to purchase the Acquired Assets under
the terms of the Purchase Agreement unless the Procedures
Order approves the Bidding Protections and authorizes
payment of the Expense Reimburgement and the Termination
Payment. The Debtors thus request that the Court approve
the Bidding Protections and authorize payment of the
Expense Reimbursement and the Termination Payment pursu-
ant to the terms and conditions of the Purchase Agree-

ment.

NOTICE OF BIDDING PROCEDURES AND AUCTION

21. The Debtor shall serve a copy of this

Motion on the following parties by first-class mail,
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postage prepaid: (i) the Office of the United States
Trustee for the District of Delaware; (ii) counsel for
the Committee; (iii) counsel for the Agent for the Lend-
ers; (iv) all entities known to have expressed an inter-
est in a Transaction with respect to the Acquired Assets
since the Petition Date; (v) the United States Attorney's
office; (vi) the Securities and Exchange Commission;
(vii) counsel for any other official committee appointed
in these cases; and (viii) all other parties that have
filed a notice of appearance and demand for service of
papers in these bankruptcy cases under Bankruptcy Rule
2002 {(the "Bidding Procedures Parties").

22. Assuming the Court enters the proposed
Procedures Order, the Debtors (or their agents) no later
than five business days after entry of the Procedures
Order by the Bankruptcy Court, shall serve a copy of this
Motion and the Procedures Order upon the following by
first-class mail, postage prepaid: (i} the Office of the
United States Trustee for the District of Delaware; (ii)
counsel for the Committee (iii) counsel for the Agent for
the Lenders; (iv) all entities known to have expressed an
interest in a Transaction with respect to the Acquired
Assets since the Petition Date; (v} all entities known to

have expressed or asgserted any liens, claims or encum-
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brances in or upon any of the Acquired Assets or the
Assumed Contracts; (vi) the United States Attorney's
office; (vii) the Securities and Exchange Commission;
(viii) the Internal Revenue Service and any other taxing
authority known to the Debtors as having a potential
lien, claim, encumbrance or other interest in all or any
part of the Acquired Assets, if any; (ix) counsel for any
other official committee appointed in these cases; (x)
parties to governmental approvals or permits; (xi) par-
ties to the Assumed Contracts; (xii) all federal, state
and local regulatory or taxing authorities or recording
offices which have a reasocnably known interest in the
relief requested in this Motion; (xiii) the Environmental
Protection Agency; and (xiv) all other parties that have
filed a notice of appearance and demand for service of
papers in these bankruptcy cases under Bankruptcy Rule
2002 (collectively, the "Auction Notice Parties"). 1In
addition, the Debtors may, in their sole discretion,
disseminate the Notice of Auction and Sale Hearing by
publication in one or more newspapers or trade journals.

23. The Debtors believe that the foregoing
notice procedure to the Bidding Procedures Parties and
the Auction Notice Parties is sufficient to provide

effective notice of the Bidding Procedures and the Auc-
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tion to potentially interested parties in a manner de-
gigned to maximize the chance of obtaining the broadest
possible participation while minimizing the costse to the
estates. Accordingly, the Debtors request that the Court
find that notice in this manner is sufficient and that no
further noticé of the Auction or the Bidding Procedures
is required.

ASSUMPTION OF LIABILITIES

24. An essential term of the Purchase Agree-
ment is the Purchaser's agsumption of certain Assumed
Liabilities. Accordingly, the Sale Order will provide
that upon the Closing, the Purchaser will assume and
indemnify the Debtors from the Assumed Liabilities and
all parties will be enjoined from initiating or continu-
ing any action or any proceeding, enforcement, attach-
ment, collection, or recovery by any manner or means of
any claim, obligation, liability, judgment, award, decree
or order against the Debtors, or reorganized Debtors
relating to the Assumed lLdiabilities.

ASSUMPTION/ASSIGNMENT OF CONTRACTS AND LEASES

25. As part of the Motion, the Debtors seek
authority to assume and assign the Assumed Contracts to

the Purchaser or the Successful Bidder. In connection
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with any such assumption and assignment of the Assumed
Contracts, the Purchaser shall be responsible for any
Cure Amounts.

26. On or before May 15, 2002, the 8Sellers
shall provide notice (the "Assignment Notice") to the
non-Seller parties to the contracts on the Preliminary
Assumed Contracts List (A) of the Sellers' intention to
agsume, assign, and transfer such designated Contracts to
the Purchaser, (B) of the amount, if any, required to be
paid to cure any monetary default related to each such
Contract, (C) of the Purchaser's right to amend or modify
the list of Assumed Contracts as provided in the Sale
Procedures Order and in the Purchase Agreement and (D) of
gsuch other matters as requested by the Purchaser.

27. The non-debtor party to the Assumed Con-
tract shall have until June 4, 2002 to object to the
assumption and assignment of the Assumed Contract or Cure
Amount and must state in its objection with specificity
what cure it believes is required (with appropriate
documentation in support thereof).

28. If no objection is timely received, the
Agsumed Contract will be deemed assumed and assigned to
the Purchaser, or the Successful Bidder, on the Closing

Date (as defined in the Purchase Agreement). Moreover,
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the Cure Amount shall be fixed at the amount set forth in
the Debtors' Cure Notice, notwithstanding anything to the
contrary in any Designated Contract or other document.
Thereafter, the non-debtor party to the Designated Con-
tract will (i) be forever barred from asserting (a) any
other claim against the Debtors, the Purchaser (or other
Successful Bidder, as the case may be) with respect to
the Designated Contract arising prior to the assignment
and (b) that any additional amounts are due or defaults
exist, or conditions to assignment must be satisfied
under such Assumed Contract; and (ii) be deemed to have
waived and released any right to assert an objection to
the proposed assignment of the Agsumed Contract or the
Cure Amount, including on the basis of lack of consent to
the assumption and asgsignment.

29. If an objection is timely received, a
hearing with respect to any such objection may be held
(a) at the Sale Hearing or (b) at such other date as the
Bankruptcy Court may designate. If the Assumed Contract
subject to any such objection is assumed and assigned,
the Cure Amount asserted by the objecting party (or such
lower amount as may be fixed by the Bankruptcy Court)
shall be deposited with and held in a segregated account

by the Purchaser or such other person as the Court may

27



direct pending further order of the Court or mutual
agreement of the parties.

30. The Debtors further request that the
Debtors and the Purchaser be authorized to settle, com-
promige, or otherwise resolve any disputed Cure Amounts
with the relevant non-debtor party to an Assumed Contract
without Bankruptcy Court approval or the need for any
other or further (i) order of this Court or (ii) notice
to any party.

EXEMPTION FROM SECURITIES LAWS UNDER 11 U.S.C. § 1145

31. The Debtors also seek through the Motion
to have the Purchaser deemed to be a "successor" to the
Debtors under Bankruptcy Code section 1145(a) solely with
regpect to any such Warrants and any common stock of the
Purchaser issued upon the exercise of the Warrants, but
not for any other purpose or in any other context.
Accordingly, pursuant to Bankruptcy Code section
1145(a) (1), the issuance of the Warrants or any common
stock of the Purchaser issued upon the exercise of the
Warrants, to the extent either of the foregoing consti-
tutes "securities" under applicable law, would be exempt
from the registration requirements of the Securities Act
of 1933, as amended, and any other federal, state, or
local laws requiring registration for the offer or sale
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of securities. Upon the establishment of a mechanism
satisfactory to the Purchaser that ensures that the
warrants and any common stock of the Purchaser issued
upon the exercise of the Warrants, to the extent either
of the foregoing constitutes "securities" under applica-
ble law, (i) shall be exempt from the registration re-
quirements of the Securities Act of 1933, as amended, and
any other federal, state, or local laws requiring regis-
tration for the offer or sale of securities and (ii)
shall not cause the Purchaser to have any public report-
ing obligations under the Securities Exchange Act of
1934, as amended, or otherwise under any federal, state,
or local securities laws, the Purchaser ghall deliver the
Warrants.

NOTICE COF SALE HEARING

32. Assuming the Court approves the Procedures
Order, as soon as practicable after entry of the Proce-
dures Order, but in no event later than May 22, 2002, the
Debtors (or their agents) shall cause the Notice of
Auction and Sale Hearing, substantially in the form of
Exhibit B to the Procedures Order, to be served upon (i)
the Auction Notice Parties, ({(ii) all parties to Assumed
Contracts to be assumed and assigned, (iii) all creditors
ligted in the schedules of assets and liabilities filed
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in the Debtors' Chapter 11 cases, and (iv) all creditors
who have filed proofs of claim in these cases ag of the
date of entry of the Procedures Order.

33. In addition, the Debtors shall cause the
Notice of Auction and Sale Hearing to be published once

in the national editions of the Wall Street Journal and

The New York Times as soon as practicable after entry of
the Procedures Order, but in no event later than May 22,

2002.

APPLICABLE AUTHORITY

A. The Sale Is Within The Debtors' Sound Buginess Judg-
ment

34. Bankruptcy Code section 363 (b) (1) of the
Bankruptcy Code provides: "The trustee, after notice and
a hearing, may use, gell, or lease, other than in the
ordinary course of business, property of the estate."
Section 105(a) of the Bankruptcy Code provides in rele-
vant part: "The Court may issue any order, process, or
judgment that is necessary or appropriate to carry out
the provisions of this title.n

35. A debtor should be authorized to sell
assets out of the ordinary course of business pursuant to
Section 363 of the Bankruptcy Code and prior to obtaining

a confirmed plan or reorganization if it demonstrates a
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sound business purpose for doing so. See In re Delaware

& Hudson Ry. Co., 124 B.R. 169 (D. Del. 1991) (sale of

substantially all of debtor's assets ocutside of reorgani-
zation plan is appropriate when a sound businesgss reason

justifies such a sale); gee also Committee of Eguity Sec.

Holders wv. Lionel Corp. (In re Lionel Corp.), 722 F.2d

1063,1070 (2d Cir. 1983); Titusville Country Club v.

Pennbank (In re Titusville Country Club), 128 B.R. 396,
399 (Bankr. W.D. Pa. 1991) (stating that the "sound

business purpose test" is appropriate); In re United

Healthcare System, Inc., Civil Action No. 97-1159, 1997

WL 176574, at *7 (D.N.J. Mar. 26, 1997); In re Mid-Ameri-

can Waste System, Cage No. 97-104 (PJW) (Bankr. D. Del.

Mar. 7, 1997).

36. Courts have applied four factors in deter-
mining whether a sound business justification exists:
(1) whether a sound business reason exists for the pro-
posed transaction; (ii) whether fair and reasonable
consideration is provided; (iii) whether the transaction
has been proposed and negotiated in good faith; and
(iv) whether adequate and reasonable notice is provided.

See In re Delaware & Hudson Ry. Co., 124 B.R. at 175

(adopting Lionel factors to consider in determining

whether sound business purpose exists for sale outside
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ordinary course of business in this District); sgee also

In re Lionel Corp., 722 F.2d at 1071 (setting forth the

"sound business" purpose test); In re Abbotts Dairies of

Penngylvania, Inc., 788 F.2d 143, 147-49 (3d Cir. 1986)
(implicitly adopting the articulated business justifica-
tion test of Lionel standard and adding the "good faitht
requirement) .

37. There is more than adequate business
justification to sell the Acquired Assets to the Pur-
chaser or the Successful Bidder. As set forth above, the
Debtors' businesses are deteriorating rapidly. From the
Petition Date through the end of 2001, the Debtors in-
curred over $58 million of operating losses. In addi-
tion, the Debtors' 2002 projections reflect additional
projected operating losses of $125 million by year-end.
Coupled with the post-petition 2001 losses, the projected
total losses may exceed $180 million by the end of this
year. The Debtors' projections also reflect that during
2002, the Debtors expect to convert $113 million of
assets but produce less than $4 million of cash flow
(excluding extraordinary asset sales).

38. Based upon the results of their exhaustive
analysis of the Debtors' ongoing and future business

prospects, the Debtors' management and team of financial
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advisors have concluded that the best way to maximize the
value of their estates is to sell the Debtors' businesses
as going business concerns, thereby preserving the sub-
stantial goodwill of the businesses, maintaining customer
relationships and avoiding a liquidation sale or sales at
depressed prices. The Debtors believe that the proposed
Sale in accordance with the procedures set forth in the
Bidding Procedures is the best method to enhance recover-
ies to the estates.

39. Moreover, the Purchaser has offered sub-
stantial value for the Acquired Assets and is anxious to
congummate the transaction. Indeed, as set forth above,
the Purchase Agreement requires the Purchaser or the
Successful Bidder, respectively, to pay a minimum of
$264.5 million for the Acquired Assets. The Debtors
respectfully submit that such consideration is both fair
and reasonable. Furthermore, to dispel any doubt, the
sale of the Acquired Assets to the Purchaser is subject
to competing bids, thereby enhancing the Debtors' ability
to receive the highest and best value for their busi-
nesges. Consequently, the fairness and reasonableness of
the consideration to be received by the Debtors will
ultimately be demonstrated by a "market check™ through

the auction process, which is the best means for estab-
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lishing whether a fair and reasonable price is being
paid.

40. Moreover, the Purchase Agreement is the
product of extensive arm's-length negotiations between
Debtors and the Purchaser. These negotiations have
involved substantial time and energy by the parties and
their professionals, and the Purchase Agreement reflects
give-and-take and compromises by both sides.

41. Additionally, the Bidding Procedures
ensure that a prospective purchaser will not be able to
eXert any undue influence over the Debtors. Under the
c¢ircumstances, this Court should therefore find that (i)
the sale of the Acquired Assets is the result of good
faith arm's-~length negotiations and (ii) the Purchaser or
the Successful Bidder is entitled to all of the
protections of Bankruptcy Code section 363 (m).

42. Finally, all creditors and parties in
interest will receive adequate notice of the Bidding
Procedures and the Sale Hearing pursuant to the proce-
dures proposed above. Such notice is reasonably calcu-
lated to provide timely and adequate notice to the Debt-
ors' major creditor constituencies, those parties most
interested in these cases, those parties potentially

interested in bidding on the Acquired Assets and others
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whose interests are potentially implicated by the pro-
posed Sale. The Debtors submit that such proposed notice
is sufficient for entry of the Sale Order and satisfies
requisite notice conditions for approval of the Sale
under Section 363 (b) of the Bankruptcy Code.

43. Under these circumstances, therefore,
sound business reasons exist which justify the sale of
the Acquired Assets outside the ordinary course of busi-
ness and prior to the confirmation of a reorganization
plan. Accordingly, this Court should approve the Sale.

B. The Bidding Protections are Warranted

44. To compensate the Purchaser for serving as
a "stalking horse" whose bid will be subject to higher or
better offers, the Debtors seek authority to provide the
Purchaser with the Bidding Protections in the event they
are not the Successful Bidder. The Debtors and the
Purchaser believe (i) that the Bidding Protections are
reasonable, given the benefits to the estates of having a
definitive agreement and the risk to the Purchaser that a
third-party offer ultimately may be accepted, and (ii)
that the Bidding Protections are necessary to preserve
and enhance the value of the Debtors' estates.

45. Bidding incentives encourage a potential
purchaser to invest the requisite time, money and effort
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to negotiate with a debtor and perform the necessary due
diligence attendant to the acquisition of a debtor's
assets, despite the inherent risks and uncertainties of
the chapter 11 process. Historically, bankruptcy courts
have approved bidding incentives similar to the Bidding
Protections under the "business judgment rule," which
proscribes judicial second-guessing of the actions of a
corporation's board of directors taken in good faith and

in the exercise of honest judgment. See, e.g., In re 995

Fifth Ave. Assocs., L.P., 96 B.R. 24, 28 (Bankr. S.D.N.Y.

1989) (bidding incentives may "'be legitimately necessary
to convince a "white knight" to enter the bidding by
providing some form of compensation for the risks it is
undertaking'") (citation omitted); In re Marrose Corp.,
Nos. 89 B 12171 (CB) to 82 B 12179 (CB), 1992 WL 33848,
at *5 (Bankr. S.D.N.Y. Feb. 15, 1992) (stating that
"agreements to provide breakup fees or reimbursement of
fees and expenses are meant to compensate the potential
acquirer who serves as a catalyst or 'stalking horse'’

which attracts more favorable offers.");® gee algo Offi-

cial Committee of Subordinated Bondholders v. Integrated

See also In re Anchor Glass Container Corp., Case
No. 96-1434 (PJW) (Bankr. D. Del. Oct. 15, 1996)
(unreported order authorizing break-up fee).
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Resources, Inc. (In re Integrated Resources, Inc.), 147

B.R. 650, 657-58 (S.D.N.Y. 1992) (establishing three
basic factors for determining whether to permit breakup
fees in bankruptcy: whether "the relationship of the
parties who negotiated the break-up fee [is] tainted by
self-dealing or manipulation", whether the "fee
hamper [s}, rather than encourage[s], bidding", and
whether "the amount of the fee [is] unreasonable relative
to purchase price"), appeal digmissed, 3 F.3d 49 (2d Cir.
1993).

46. The Third Circuit Court of Appeals has
established standards for determining the appropriateness
of bidding incentives in the bankruptcy context. 1In

Calpine Corp. v. QO'Brien Envtl. Enerqgy, Inc. (In re

QO'Brien Envtl. Energy, Inc.), 181 F.3d 527 (3d Cir.

1999), the Court held that even though bidding incentives
are measured against a business judgment standard in
nonbankruptcy transactions, the administrative expense
provigions of Bankruptcy Code section 503 (b) govern in
the bankruptcy context. Accordingly, to be approved,
bidding incentives must provide some benefit to the
debtor's estate. Id. at 533.

47. The QO'Brien Court identified at least two

instances in which bidding incentives may provide benefit
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to the estate. First, benefit to the estate may be found
if "assurance of a break-up fee promoted more competitive
bidding, such as by inducing a bid that otherwise would
not have been made and without which bidding would have
been limited." Id. at 537. Second, where the availabil-
ity of bidding incentives induce a bidder to research the
value of the debtor and submit a bid that serves as a
minimum or floor bid on which other bidders can rely,
"the bidder wmay have provided a benefit to the estate by
increasing the likelihood that the price at which the
debtor 1is sold will reflect its true worth." Id.

48. Whether evaluated under the "business
judgment rule" or the Third Circuit's "administrative
expense" standard, the Bidding Protections contemplated
by the Purchase Agreement are appropriate. The Purchase
Agreement and the Bidding Protections are the product of
extensive good faith, arm's-length negotiations between
the Debtors and the Purchaser. The Bidding Protections
are fair and reasonable in amount, particularly in view
of the Purchaser's efforts to date, and the risk to the
Purchaser of being used as a "stalking horse."

49. In addition, the amount of the proposed
Termination Payment, which is at most approximately 2.27%

of the Purchase Price (even without accounting for the
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value of the Assumed Liabilities and the Warrants),
clearly is within the range of break-up fees typically

approved by this Court. See, e.g., Safetyv-Kleen Corpo-

ration, Case No. 00-2303 (PJW) {(Bankr. D. Del. March 8,
2002) ({(approving break up fee of 2.25% of proposed pur-
chase price, including assumed liabilities); The IT
Group, Inc., Case No. 02-10118 {(MFW) (Bankr. D. Del. Feb.
12, 2002) (approving break up fee of 3.0% of transaction
value); Excodus Communications, Inc., Casgse No. 01-10539
(SLR) (Bankr. D. Del. Feb. 6, 2002) (approving break up

fee of 2.2% of proposed purchase price); Fruit of the

Loom, Inc., Case No. 99-04497 (PJW) {Bankr. D. Del. Dec.

11, 2001) (approving fixed termination fee of 2.99% and
increasing termination fee of at least 2.69% of proposed
purchase price, the higher of the two payable upon termi-

nation); Polaroid Corp., Case No. 01-10864 (PJW) (Bankr.

D. Del. November 19, 2001) (approving break up fee of

3.0% of proposed purchase price); In re Worldwide Direct,

Inc., Case No. 99-108 (MFW) (Bankr. D. Del. Feb. 26,
1999) (approving break-up fee of 3.1% of proposed pur-
chase price (and 4% of actual purchase price)); In re

Montgomery Ward Holding Corp., Case No. 97-1409 (PJW)

(Bankr. D. Del. June 15, 1998) (approving 2.7% break-up
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fee); In re Medlab, Inc., Case No. 97-1893 (PJW) (Bankr.

D. Del. April 28, 1998) (break-up fee of 3.12% approved);
In re US One Communicationg Corp., Case No. 97-1196 (PJW)
(Bankr. D. Del. Oct. 17, 1997) (approving break-up fee of

3%); In re Edison Bros. Stores, Inc., Case No. 95-1354

{(POW) (Bankr. D. Del. Dec. 29, 1995) (approving break-up
fee of 3.5%).

50. Further, the Bidding Protections already
have encouraged competitive bidding, in that the Pur-
chaser would not have entered into the Purchase Agreement
without these provisions. The Bidding Protections thus
have "induc[ed] a bid that otherwise would not have been
made and without which bidding would [be] limited." See

In re QO'Brien Bnvtl. Energy, Inc., 181 F.3d at 537.

Similarly, OEP's offer provides a minimum bid on which
other bidders can rely, thereby "increasing the likeli-
hood that the price at which the [Assets will bel sold
will reflect [their] true worth." Id. Finally, the mere
existence of the Bidding Protections permits the Debtors
to insist that competing bids for the Acquired Assets be
materially higher or otherwise better than the Purxchage
Agreement, a clear benefit to the Debtors' estates.

51. In sum, the Debtors' ability to offer the

Bidding Protections enables them to ensure the Sale of
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the Acquired Assets to a contractually-committed bidder
at a price they believe to be fair while, at the same
time, providing them with the potential of even greater
benefit to the estates. Thus, the Bidding Protections

should be approved.

C. The Sale Satisfies the Requirements of Bankruptcy
Code Section 363(f) for a Sale Free and Clear of
Liens, Claims, Encumbrances and Interests

52. Under Bankruptcy Code section 363(f), a
debtor-in-possegsion may sell property free and clear of
any interest in such property of an entity other than the
egstate only if, among other things:

(1) applicable nonbankruptcy law permits

sale of such property free and clear
of such interest;

(2} such entity consents;

(3) such interest is a lien and the price

at which such property is to be sold
is greater than the aggregate value

of all liens on such property;

(4} such interest is in bona fide dis-
pute; or

(5) such entity could be compelled, in a
legal or equitable proceeding, to
accept a money satisfaction of such
interest.
11 U.S.C. § 363(f). Because Bankruptcy Code section
363(f) is drafted in the disjunctive, satisfaction of any

one of its five requirements will suffice to approve the
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sale of the Acquired Assets "free and clear" of liens,
claims, encumbrances and interests (collectively, the

"Encumbrances"). See 11 U,.S.C. § 363(f); Michigan Em-

ployment Security Comm'nm v. Wolverine Radio Co. (In re

Wolverine Radio Co.), 930 F.2d 1132, 1147 n.24 (6th Cir.
1991) (stating Code section 363 (f} written in disjunc-
tive; holding that court may approve sale "free and
clear" provided at least one of subsections of Code
section 363 (f) is met), cert. digmisged 503 U.S. 978

(1992); Citicorp Homeownerg Servs., Inc. v. Elliot {(In re

Elliot), 94 B.R. 343, 345 (E.D. Pa. 1988) (same).

53. The Debtors believe that the only entities
holding a lien on the Acquired Assets are the Lenders.
The Lenders are aware of the proposed sale and, thus, the
Debtors are confident that they will obtain any necessary
congent on or before the Sale Hearing, thereby satisfying
Bankruptcy Code section 363 (f) (2). Moreover, to the
extent there exist other possibie holders of Encum-
brances, the Debtors submit that one of the subsections
of Bankruptcy Code section 363 (f) applies, and that any
such Encumbrance will be adequately protected by having
it attach to the net proceeds of the sale, subject to any

claims and defenses the Debtors may possess with respect
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thereto. Accordingly, the sale should be approved under

Bankruptcy Code section 363 (f).

D. The Debtors' Request for Relief from Transfer Taxes
under Bankruptcy Code Section 1146 (c¢) Should Be
Granted

54. Bankruptcy Code section 1146 (c) provides
that "the making or delivery of an instrument of transfer
under a plan confirmed under section 1129 of this title,
may not be taxed under any law imposing a stamp tax or
similar tax." This language has been construed to
include transfers pursuant to a sale outside of, but in
furtherance of effectuating, a reorganization plan. See

City of New York v. Jacoby-Bender, Inc. (In re Jacoby-

Bender, Inc.), 758 F.2d 840, 842 {(2d Cir. 1985) (stating
that where "a transfer . . . is necessary to the consum-
mation of a plan," transfer is "under a plan" within
meaning of Code section 1146 (c)); In re United Pregs
Int'l, Inc., Case No. 91 B 13955 (FGC), 1992 Bankr. LEXIS
842, at *4 (Bankr. S.D.N.Y. May 18, 1992) (holding that
Code section 1146 (c) exemption applied to section 363
sale where "value of Debtor's assets ... likely to dete-
riorate [during] time necessary to ... confirm a plan.");

In re Permar Provisions, Inc., 79 B.R. 530, 533-34

{(Bankr. E.D.N.Y. 1987) (stating that determination of
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applicability of Code section 1146 (c) exemption is same
for pre- and post-confirmation dispositions of property,
namely "whether the sale of property is essential to

confirmation of the plan"); City of New York v. Smoss

Enterg. Corp. {(In re Smoss Enters. Corp.), 54 B.R. 950,

951 (E.D.N.Y. 1985) (stating that 1146 (c) was designed to
reach transfer on which "plan hinged and which the court
had to approve prior to the confirmation"}.

55. The Debtors seek this Court's approval of
the gale of substantially all of the Debtors' businesses
operations, thereby facilitating the formulation and
ultimate confirmation of a reorganization plan that will
yield the highest possible returns to the Debtors' credi-
tors. The Sale is in furtherance of the Debtors' plan of
recrganization and, in light of the foregoing, the Debt-
orsg respectfully submit that the Sale is a necessary step
toward a reorganization plan and, accordingly, should be
exempt, under Bankruptcy Code section 1146(c), from any
stamp taxes or similar taxes.

E. The Assumption and Assignment of Executory Contracts
and Unexpired Leases Should Be Authorized

56. Bankruptcy Code section 365(f) (2) pro-

vides, in pertinent part, that:

44



The trustee may assign an executory contract or
unexpired lease of the debtor only if --

(A) the trustee assumes such con-
tract or lease in accordance with the pro-
visions of this secticn; and

(B) adeguate assurance of future
performance by the assignee of such con-
tract or lease is provided, whether or not
there has been a default in such contract
or lease.

11 U.S.C. § 365(f) (2). Under Bankruptcy Code section
365(a), a debtor, "subject to the court's approval, may
agssume or reject any executory contract or unexpired
lease of the debtor." 11 U.S.C. § 365(a). Bankruptcy
Code section 365(b) (1), in turn, codifies the require-
ments for assuming an unexpired lease or executory con-
tract of a debtor. This subsection provides:

{(b) (1) If there has been a default in

an executory contract or unexpired lease of the
debtor, the trustee may not assume such contract
or lease unless, at the time of assumption of
such contract or lease, the trustee -

(A) cures, or provideg adequate as-
surance that the trustee will promptly
cure, such default;

(B) compensates, or providegs ade-
quate assurance that the trustee will
promptly compensate, a party other than
the debtor to such contract or lease, for
any actual pecuniary loss to such party
resulting from such default; and

(C) provides adequate assurance of

future performance under such contract or
lease.
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11 U.S.C. § 365(b) (1}.

57. The meaning of "adequate assurance of
future performance'" depends on the facts and circum-
gstances of each case, but should be given "'practical

pragmatic construction.'" EBG Midtown South Corp. v.

Mclaren/Hart Envtl. Engineering Corp. {(In re Sanshoe
Worldwide Corp.), 139 B.R. 585, 592 (S.D.N.Y. 19%2)
(citations omitted), aff'd, 993 F.2d 300 (2d Cir. 1993);

see Carlisle Homes, Inc. v, Azzari (In re Carlisle Homes,

Inc.), 103 B.R. 524, 538 (Bankr. D.N.J. 1988)
("[allthough no single solution will satisfy every case,
the reguired assurance will fall considerably short of an
absolute guarantee of performance").

58. Among other things, adequate assurance may
be provided by demonstrating the assignee's financial
health and experience in managing the type of enterprise

or property assigned. See, e.d., In re Bygaph, Inc., 56

B.R. 596, 605-06 (Bankr. S.D.N.Y. 1986) ({stating that
adequate assurance of future performance is present when
prospective assignee of lease from debtor has financial
resources and has expressed willingness to devote suffi-
cient funding to business in order to give it strong

likelihood of succeeding).
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59. As set forth in section 2.03 of the Pur-
chase Agreement, to the extent any defaults exist under
any executory contract or unexpired lease that is assumed
and agsigned, the Purchaser or Successful Ridder will
cure any such default prior to the assumption and assign-
ment .

60. Moreover, the Debtors will adduce facts at
the Sale Hearing to show the financial credibility,
experience in the industry, and willingness and ability
to perform under the Assumed Contracts of either the
Purchaser or the Successful Bidder.

61. The Sale Hearing will therefore provide
the Court and other interested parties the opportunity to
evaluate and, if necessary, challenge the ability of the
Purchaser or the Successful Bidder to provide adequate
assurance of future performance under the contracts to be
assumed, as required under Bankruptcy Code section
365(b) (1) (C}. The Court should therefore authorize the
Debtors to assume and assign contracts as set forth
herein.

WHEREFORE, the Debtors respectfully request
that this Court enter an order approving (a) the Bidding
Procedures; (b) the Bidding Protections, including the

Expense Reimbursement and Termination Payment; and (¢)

47



the form and manner of notice of the Notice of Auction
and Sale Hearing. In addition, at the Sale Hearing, the
Debtors respectfully request that this Court enter an
order (i) approving the Purchase Agreement and authoriz-
ing the Debtors to (x) sell the Acquired Assets free and
clear of all liens, claims, encumbrances and interests,
and exempt from any stamp, transfer, recording or similar
tax and (y} assume and assign the Assumed Contracts; and

(ii) granting such other and further relief as is just

W)

G?egg’M’.' Galardl (I.D. No. 2991)
Eric M. Davis (I.D. No. 3621)
Mark L. Desgrosgeilliers (I.D. No. 4083)
SKADDEN, ARPS, SLATE, MEAGHER
& FLOM LLP
One Rodney Square
P.O. Box 636
Wilmington, Delaware 19899
(302) 651-3000

and proper.

Dated: Wilmington, Delaware
April 18, 2002

- and -

Eric W. Kaup

SKADDEN, ARPS, SLATE, MEAGHER
& FLOM (ILLINOIS)

333 West Wacker Drive

Chicago, Illinois 60606-1285

{(312) 407-0700

Attorneys for Debtors and
Debtors-in-Possession

288070.13-Wilmington S1A 48





